THE STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

Northern Pass Transmission, LLC
DE 15-460

CITY OF CONCORD’S MEMORANDUM OF LAW

The City of Concord, by and through its attorneys, the Office of the City Solicitor, hereby
submits this legal memorandum to address the standard that should be applied by the Public
Utilities Commission (“Commission”) for determining whether the proposed public crossings in
Dockets DE 15-460 and DE 15-462 meet the requirement of providing “service to the public” as
set forth in RSA 371:17, as well as the standard to determine whether the licenses may be
exercised “without substantially affecting the public rights in said waters” as set forth in RSA
371:20.!

l. BACKGROUND

On October 19, 2015, Northern Pass Transmission, LLC and Public Service Company of
New Hampshire d/b/a Eversource Energy (the “Applicants”) filed an application for a Certificate
of Site and Facility with the Site Evaluation Committee (“SEC”) relating to the construction of a
192-mile high voltage transmission line from the Canadian border at Pittsburg to a substation
located in Deerfield, commonly referred to as the Northern Pass Transmission Line Project
(“Project”). The Project is an elective “merchant” or “participant funded” project that is not
intended to meet any identified need for additional electric power in New Hampshire, or to
address system reliability issues in New England generally. There are no specific customers that
need the crossing in order to be “served.” The power transported over the new transmission line

will not be available for distribution to New Hampshire residents. Rather, New Hampshire

! As the legal issues in Dockets DE 15-460 and DE 15-462 are similar, the City of Concord will be filing an
identical memorandum of law in both of those proceedings.
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utility companies will be required to purchase some of the power and have it transported back to
New England to sell to its retail customers. The application is being heard under Docket No.
SEC 2015-06.

As part of that application, Northern Pass Transmission, LLC and Eversource also filed
petitions to construct and maintain electric lines across public waters. Those petitions are being
heard by the Commission under Dockets DE 15-460 and DE 15-462. Northern Pass
Transmission, LLC is seeking to construct and maintain new electric transmission lines and
associated facilities across public waters. Eversource is seeking to relocate, rebuild and enlarge
the existing facilities owned by PSNH to accommodate the new lines needed for the Project.

The proposed facilities are projected to cross through a number of public waters, including Turtle
Pond and the Soucook River, both of which are located in Concord. The City of Concord
intervened in both of the public crossing dockets.

The Commission has issued an order requiring the parties to submit legal memorandum
by May 2, 2016 regarding the standard for determining the scope of the proceedings,
specifically: (1) whether the proposed public crossings meet the requirement of providing
“service to the public” as set forth in RSA 371:17; and (2) whether the license may be exercised
“without substantially affecting the public rights in said waters” as set forth in RSA 371:20. This
legal memorandum addresses those issues.

1. ANALYSIS

A. A License To Cross Public Water May Only Be Issued When Necessary To
Meet The Reasonable Requirements Of Service To The Public

RSA chapter 371 sets forth the manner in which property or rights may be acquired
and/or accessed for utility purposes. RSA 371:1 addresses the process by which a public utility

company can take private land or property rights through eminent domain. RSA 371:17



addresses the process by which a public utility can obtain a license to construct over, under or
across public waters and lands. Both statutes require the construction to be “necessary . . . to
meet the reasonable requirements of service to the public.” Id. With respect to public crossings,
if the applicant can demonstrate that the crossing is “necessary” under RSA 371:17, then RSA
371:20 authorizes the Commission to grant a license if it “may be exercised without substantially
affecting the public rights in said waters.” In re New Hampshire Electric Cooperative, Inc.,
2015 WL 222964 at *2, DE 15-002, Order No. 25,786 (May 8, 2015).

Eversource and Northern Pass Transmission, LLC have argued that they are not required
to establish that the public water crossings are “necessary” to meet the reasonable requirements
of service to the public. That argument should be rejected for the following reasons.

The plain and ordinary language of RSA 371:17 contains the threshold requirement that a
license may only be issued when the crossing is necessary to meet the reasonable requirements
of service to the public. The language of RSA 371:17 cannot be disregarded. In matters of
statutory interpretation, it is necessary to look to the language of the statute itself, and to
“construe that language according to its plain and ordinary meaning.” Appeal of Local Gov't
Ctr., 165 N.H. 790, 804 (2014). It is necessary to “interpret legislative intent from the statute as
written,” and it is not permissible to “consider what the legislature might have said or add
language that the legislature did not see fit to include.” United States v. Howe, 167 N.H. 143,
145 (2014) (quotation omitted). The goal is to “apply statutes in light of the legislature’s intent
in enacting them, and in light of the policy sought to be advanced by the entire statutory
scheme.” Id. (quotation omitted).

A review of the plain language of RSA 371:17 makes it clear that the legislature intended

to require a public utility or other applicant to demonstrate that the license to cross public waters



IS necessary to serve the public. It would be entirely inappropriate to disregard that legislative
intent by ignoring the plain language of the statute. Indeed, the Commission consistently
addresses this threshold requirement in its orders. See e.g., In re Northern Utilities, 2015 WL
6663124, DG 15-090, Order No. 25,873 (March 22, 2016) (holding crossing was necessary to
provide electric service to single private residences located on Twin Islands); In re Petition for
License to Construct and Maintain Electric Lines Over and Across the Newfound River in the
Town of Bristol, 2016 WL 9462012, DE 15-235, Order No. 25,870 (March 7, 2016) (holding
crossing was necessary to correct reliability issues from using a large individual circuit); In re
Public Service Company of New Hampshire d/b/a Eversource Energy, 2015 WL 8534447, DE
15-290, Order No. 25,848 (December 9, 2015) (holding crossing was necessary to serve
residences on islands); In re Public Service Company of New Hampshire d/b/a Eversource
Energy, 2015 WL 7429258, DE 15-272, Order No. 25,841 (November 17, 2015) (holding
crossing was necessary for distribution system in Litchfield and Merrimack areas); In re New
Hampshire Electric Cooperative, Inc., 2015 WL 2229642, Order No. 25,786 (May 8, 2015)
(holding crossing was necessary to serve a property located on an island). In each of these recent
orders, the Commission made a specific finding that the proposed crossing was necessary to
meet the reasonable requirements of reliable service to the public.

Any reliance by Eversource or Northern Pass Transmission, LLC on the case
EnergyNorth Natural Gas Inc., Dockets DG 00-145 and 00-207, must also be rejected. The
EnergyNorth Natural Gas, Inc. addressed whether service to only one customer within a service
territory constitutes “service to the public.” 86 PUC 155 (2001) (Order No. 23,657). In that
case, the applicant was a public utility that had a duty to provide service to all customers within

its service territory, and for that reason, service to one customer was held to constitute “service to



the public.” Id. There was no dispute that the construction of the gas pipeline was needed for
the customer, regardless of whether the crossing was sought by the public utility, the customer or
the pipeline company. Id.

In its decision, the Commission noted that the standard for reviewing licenses under RSA
371:17 is whether the license petitioned for may be exercised without substantially affecting the
public rights in said waters or lands. Id. Eversource and Northern Pass Transmission, LLC now
rely on that statement to argue that they are not required to show that the public crossing is
necessary in order to the meet the requirements of service to the public. Northern Pass
Transmission, LLC, Petition to Cross Public Waters at 5. That argument should be rejected.
The Commission still made a finding in EnergyNorth Natural Gas, Inc. that the requirement for
“service to the public” was satisfied even though the proposed pipeline was necessary to serve
only one customer. Moreover, even assuming the Commission sought to disregard the statutory
requirement for “service to the public” in that case, such a decision would be incorrect because it
contradicts the plain and unambiguous language of RSA 371:17. It is also important to note that
Eversource and Northern Pass Transmission, LLC’s proposed interpretation of the EnergyNorth
Natural Gas, Inc. case has not been followed in other subsequent cases. As set forth above, a
review of cases over the last several years shows that the Commission consistently makes a
finding confirming that the public crossing is necessary for “service to the public.”

It is also anticipated that Eversource and Northern Pass Tranmission, LLC will argue
“service to the public” is not required under RSA 371:17 because corporations and individuals
may apply for a license for public crossing. This argument is without merit. RSA 371:17 allows
corporations and individuals to seek a license for a public crossing in “the same manner

prescribed for a public utility.” This means that a corporation or individual will be required to

2 Counsel for Eversource made a similar argument at the pre-hearing conference in Docket No. 15-462.
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demonstrate that the public crossing is necessary to obtain utility services. It is absurd to suggest
that a corporation or individual would be allowed to construct facilities that cross public waters
without meeting this threshold requirement.

Based on the foregoing, the City of Concord respectfully requests that the Commission
require Eversource and Northern Pass Transmission, LLC to show that the crossings are
necessary “to serve the public.” Here, the requests for a license should be denied because
Eversource and Northern Pass Transmission, LLC will be unable to demonstrate that the Project
IS necessary to serve the public. As set forth above, there should be no dispute that this Project is
an elective “merchant” or “participant funded” project that is not intended to meet any identified
need for additional power in New Hampshire, or to address system reliability issues in New
England generally. There are no specific customers that need the crossing in order to be
“served.” Indeed, the power transported over the new transmission line will not be available for
distribution to New Hampshire residents. Rather, New Hampshire utility companies will be
required to purchase some of the power and have it transported back to New England to sell to its
retail customers.

It is also significant that the New Hampshire legislature amended RSA 371:1 to clarify
that this Project should not be considered necessary “to serve the public.” In 2012, RSA 371:1
was amended to clarify that a public utility is not allowed to take private land or property rights
“for the construction or operation of an . . . electric transmission project not eligible for regional
cost allocation, for either local or regional transmission tariffs, by 1ISO-New England or its
successor regional system.” RSA 371:1. A review of the legislative history reveals that this
amendment was adopted to prevent Northern Pass Transmission, LLC from taking private land

by eminent domain. Laws 2012; 2:6; N.H.S. Jour. 120-57 (2012) (discussing that the purpose of



amendment was to clarify and ensure that private property could not be taken for the Project).’
The same analysis applies to RSA 371:17. Accordingly, regardless of the outcome of the
application for the Certificate of Site and Facility pending at the SEC, there should be no dispute
that this Project is not necessary to “serve the public.”

B. The Standard For Determining Whether The Issuance Of A Public Crossing
License Substantially Impacts Public Rights In The Waters

The second issue to be addressed in the legal memorandum is the standard for
determining whether the proposed Project may be exercised without substantially affecting the
public rights in the public waters, and whether such a determination must take into consideration
issues such as aesthetic/visual impacts and impacts on natural resources.

As set forth in its petition to intervene, the City of Concord is concerned about the
proposed crossings because Turtle Pond is an area with important scenic and recreational value
in the City of Concord. The Department of Energy has stated in its Draft Environmental Impact
Statement that the proposed structures in this area will have an aesthetic/visual impact that
increases current conditions at Turtle Pond from “moderate” to “strong.” The City of Concord
also owns land that immediately borders the Soucook River. That parcel is part of the City of
Concord’s Municipal Airport, and it is identified on the City of Concord’s records as Map 110,
Block 1 and Lot 6. That particular parcel is governed by a Conservation Management
Agreement between the City of Concord and a number of federal and New Hampshire state
agencies, and it involves the protection of the Karner Blue butterflies.

The impact of aesthetics/visual impacts and natural resources are appropriate issues to be
considered in this proceeding. See, e.g., In re Androscoggin Electric Corporation, 70 PUC 160

(1985) (Order No. 17,548) (considering aesthetics); In re New Hampshire Electric Cooperative,

® For the Commission’s convenience, the relevant portions of the Senate Journal are attached as Exhibit A.
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1967 WL 164086, Docket No. DE 4601, Order No. 9017 (December 20, 1967) (considering
safety and aesthetics). However, the City of Concord recognizes that issues relative to the public
water crossing are also being conducted during the pendency of the SEC application. During the
SEC adjudicative hearings, there will be testimony and evidence submitted regarding the manner
in which the proposed route impacts issues such as aesthetics and natural resources. To avoid
duplication of the issues and to avoid any collateral estoppel issues, the City of Concord would
agree to stipulate that the focus of the Commission should be solely on the functional use of the
public waters and whether such use substantially impacts public rights in the waters. Any issues
such as aesthetic/visual impacts and natural resources will be addressed in the SEC proceeding,
and to the extent a license for a public crossing is issued, it would be contingent upon the
Applicants receiving a final certificate and conditions from the SEC.

Respectfully submitted,

CITY OF CONCORD

May 2, 2016 By: E ( \\ e

Danielle L. Pacik, Deputy City Solicitor
41 Green Street

Concord, New Hampshire 03301
Telephone: (603) 225-8505

Facsimile: (603) 225-8558
dpacik@concordnh.gov

CERTIFICATE OF SERVICE

| hereby certify that on this 2nd day of May, 2016, seven copies of the foregoing were
hand delivered to the Commission, as well as copies to Northern Pass Transmission, LLC and
the Office of the Consumer Advocate.

May 2, 2016 By: :\ e~ l\ —

Danielle L. Pacik, Deputy City Solicitor
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Public and Municipal Affairs
January 18, 2012
2012-0257s
01/04
Amendment to SB 302

Amend the title of the bill by replacing it with the following:

AN ACT relative to the Honor and Remember Flag as an official symbo]
to recognize and honor fallen members of the armed forces and
relative to certain maintenance at the rotary in the town of
Epsom.

Amend RSA 3:3-d as inserted by section 2 of the bill by replacing it with
the following: :
3:3-d Display of Honor and Remember Flag. The Honor and Remember
Flag shall be displayed above the state house in Concord immediately

below the state flag on the following days:

I. Gold Star Mother’s Day, the first Sunday after Easter.

II. Memorial Day, the last Monday in May.

II1. Independence Day, July 4.
Amend the bill by inserting after section 2 the following and renumber-
ing the original section 3 to read as 4:

3 Maintenance of Rotary. The department of transpertation shall prop-

erly maintain the flag of the United States, the POW-MIA flag, and the
landscaping at the rotary in the town of Epsom.

2012-0257s

AMENDED ANALYSIS
This bill adopts the national Honor and Remember Flag as the official
symbol of the state of New Hampshire to recognize and honor fallen mem-
bers of the armed forces.
This bill also requires the department of transportation to properly
maintain the flags and landscaping at the rotary in the town of Epsom.

The question is on the adoption of the Consent Calendar. Adopted, bilis

ordered to Third Reading.
Sen, White asserts Rule 2-15 on SB 253.

REGULAR CALENDAR REPORTS
SPECIAL ORDER

Without objection, HB 648 is Special-Ordered to the front of the Reguiar
Calendar. Adopted.

JUDICIARY
HB 648, relative to eminent domain petitions by public utilities. Ought
to Pass with Amendment, Vote 4-0. Senator Houde for the committee.

Senate Judiciary
December 12, 2011
2012-0018s
06/10
Amendment to HB 648

Amend the title of the bill by replacing it with the following:

AN ACT relative to eminent domain by public utilities and establishing
a comrinittee to investigate procedures for obtaining a hearing
for landowners whose property is being considered for eminent
domain.
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Amend the bill by replacing all after the enacting clause with the fol-
ing:

IOYNgw Section; Proceedings to Acquire Property or Rights. Amend RSA

371 by inserting after section 1-a the following new section:

371:1-b Acquisition Negotiations; Reference to Eminent Domain Prohib-
ited. No public utility, predecessor development entity, or agent of either,
chall refer to the use of eminent domain in any landowner negotiations,
unless the commission has first specifically authorized its use under this
chapter with respect to th_e affected landowner. Any landowner may file a
complaint with the commission under RSA 365:1 alleging violation of this
section. Upon a finding of violation, after notice and hearing, the public
utility or project-sponsoring affiliate shall be fined up to $25,000 which
shall be deposited in the general fund. If a landowner makes an inquiry
concerning eminent domain, the public utiiity, predecessor development
entity, or agent of either, may provide the landowner with the commis-
sion’s contact information without violating this section.

2 Right to Enter. Amend RSA 371:2-a to read as follows:

371:2-a Right to Enter. When ownership of land, upon or over which
a public utility desires to erect facilities, cannot be ascertained without
entry to do survey work, or, a public utility shall have filed a petition
under RSA 371:1 with respect to a particular tract of land, in either case
a public utility shall have the right to enter upon such land for the pur-
pose of surveying and making such other investigation as is necessary to
determine the locations of the boundaries of such land and of the facili-
ties it desires to erect thereon or thereover, and to determine the title to,
deseription of, or nature of such land. A public utility desiring to enter
land in pursuance of this section shall |
notify by certified mail the owner or probable owner or owners thereof
of its desire to enter for the purposes aforesaid at least 30 days prior to
entry. Notification shall include identification of the uiility seck-
ing to enter the land, the time and date of the proposed entry, and
the portion or section of land to be surveyed or investigated, Upon
the date specified for enitry, the persons conducting the survey or
investigation shall present themselves to the property cwner and
show identification. The public utility shall pay the owner or owners
of any land it shall enter in pursuance of the provisions of this section for
any actual damage done upon entry.

3 New Section; Appraisal Required. Amend RSA 371 by inserting after
section 2-a the following new section:

371:2-b Appraisal Required.

I. A public utility shall have an impartial, qualified appraiser make
at least one appraisal of any property proposed to be acquired by emi-
nent domain. The owner shall ]}Jxave a reasonable opportunity to have the
property appraised by an independent, qualified appraiser, selected by
the owner. The public utility shall reimburse the owner the usual and
customary cost of the appraisal up te $1,500 for each property.

I1. No petition to acquire property or any interest in property through
eminent domain shall be filed under this chapter unless the owner shall
have first refused to voluntarily sell the affected property or interest
therein for an amount equal to 200 percent of the public utility’s ap-
praised value thereof.

_ 4 New Paragraph; Residential Owner Option. Amend RSA 371:5-a by
inserting after paragraph II the following new paragraph:

IIL In all cases where residential property is taken pursuant to the
provisions of this section, a resident owner shall also be awarded rea-
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sonable relocation and housing replacement expenses not to exceed 10
percent of the compensation ordered for the taking. If a residential ten-
ant is also displaced as the result of any taking under this section, the
tenant shall be awarded up to 6 months of the actual monthly rent being
paid by the tenant prior to the notice given under section RSA 371:4, and
reasonable relocation and housing replacement expenses not to exceed
an additional 6 months of such monthly rent.

5 New Section; Project Delay; Option to Purchase. Amend RSA 371 by
inserting after section 16 the following new section:

371:16-a Project Delay; Option to Purchase. If, after a period of 5 years,
the project for which land or property rights were taken has not com-
menced, the utility shall offer the person from whom such land or rights
were taken the first option to buy such land or rights at the current market
value,

6 Committee Estabtished. There is established a committee to investi-
gate the procedural rights of the landowner when a petition is presented
to the public utilities commission by a utility seeking eminent domain.

7 Membership and Compensation.

I. The members of the commmittee shali be as follows:
{a) Three members of the senate, appointed by the president of the
senate.
(b} Three members of the house of representatives, appointed by
the speaker of the house of representatives.
II. Members of the committee shall receive mileage at. the legislative
rate when attending to the duties of the committee.

8 Duties. The committee shall investigate the procedures available and
potentially available to landowners for obtaining a hearing when their
land is the subject of a petition filed with the public utilities commission
by a utility seeking to take such property.

9 Chairperson; Quorum. The members of the study committee shall elect
a chairperson from among the members. The first meeting of the commit-
tee shall be called by the first-named senate member, The first meeting
of the committee shall be held within 45 days of the effective date of this
section, Four members of the committee shall constitute a quorum.

10 Report. The committee shall report its findings and any recommenda-

tions for proposed legislation to the president of the senate, the speaker
of the house of representatives, the senate clerk, the house clerk, the
governor, and the state library on or before November 1, 2012,
11 Effective Date.
1. Sections 1 through 5 of this act shall take effect 60 days after its

passage.
II. The remainder of this act shall take effect upon its passage.

2012-0018s

AMENDED ANALYSIS

This bill modifies certain requirements pertaining to the taking of land
or property rights by a utility. This bill also establishes a committee to
investigate procedures for obtaining a hearing by owners of land that
may be subject to eminent domain.

SENATOR HOUDE: Thank vou, Mister President, On behaif of the Ju-
diciary Committee, I move Ought to Pass with Amendment on HE 648.
The committee amendment attempted to provide clarity in eminent do-
main proceedings, including protections from threat and use. However, for
reasons I'll explain, I would ask the Senate to vote down the committee
recommendation so that other amendments can be discussed here today.
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Can I speak to the recomméhdation?
PRESIDENT BRAGDON: Yes. Actually, one-minute recess.

Recess. Qut of recess.
(The Chair recognized Sen. Houde.)

SENATOR HOUDE: Thank you, Mister President. We've all received
emails, phone calls, and letters, so I won't take a lot of time this morning
to explain to anyone on the floor or in the gallery what this bili is about.
As it came over from the House, HB 648 sought to limit the use of eminent
domain in the context of electric transmission projects to those necessary
for system reliability. Some of us on the Committee and in the Senate
had concerns with the implications of such a limitation. There were also
questions raised about the need for a bill at all in light of Article 12-a
of the Constitution, which provides protections from takings for private
development purposes. Finally, there were issues about the interplay of
current statutes dealing with eminent domain.

So, the bill was Re-referred to our committee, where we received at least
eight amendments to consider, and I well imagine that we'll receive
additional amendments, or variations of, again today. Needless to say,
there has been vigorous debate on this topic. I feel it’s important to note
that the debate has not been along party lines, nor has it been deaf to
concerns of landowners and the sanctity of private property rights. As
the spouse of a woman whose family’s business is farming, I well under-
stand the intrinsic value of land and the necessity of being able to rely
on the fact, absent of larger societal good, that it will be there tomorrow.

Again, in bringing out the recommendation of the Committee on the Com-
mittee’s amendment, I understand that there’s going to be some discussion
about that amendment, but I would ask that you continue to discuss the
amendments being brought teday. Thank you, Mister President.

{The Chair recognized Sen. Forrester.)

SENATOR FORRESTER: Thank you, Mister President. I appreciate Sena-
tor Houde’s comments. I would like to say that we...I'm recommending
that we ought to vote for the amendment, have you pass it; we have further
amendments coming forward that we want to add onto this.

(The Chair recognized Sen. Bradley for a question of Sen. Forrester.).

SENATOR BRADLEY: So, just to be clear—this is almost as if it’s a par-
liamentary inquiry —you are recommending an OQught to Pass vote on the
committee amendment?

SENATOR FORRESTER: Yes.
SENATOR BRADLEY: Thank you.
{The Chair recognized Sen. Rausch.)

SENATOR RAUSCH: Thank you, Mister President. Mister President, as
a State Representative and member of the Public Works Committee, I
worked to strengthen the eminent domain laws to help protect our New
Hampshire citizens. And then, along came Connecticut, and we realized
that we didn’t do a good enough job, and we looked at more legislation
to make sure we protected the citizens. And, in that process, it didn’t
take us too long to come to the realization that legislation was not good
enough; it wasn’t appropriate. We had to change the New Hampshire
Constitution. And, we did that. And I worked on that, and I strongly
supported that. That's where Article 12-a was instituted in 20086.
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COMMERCE
SB 74-FN, relative to the life settlements act. Inexpedient to Legislate,
Vote 3-2. Senator White for the committee.

Sen. White moved to Lay on the Table SB 74-FN. Adopted.
Sen. White asserts Rule 2-15 on SB 74-FN.

SPECIAL ORDER
Without objection SB 150-FN is Special-Ordered to February 8, 2012,
Adopted.

SB 175, regulating the commercial use of a person’s identity. Ought to
Pass with Amendment, Vote 4-0. Senator Houde for the committee.

Commerce
January 10, 2012
2012-0168s
05/03
Amendment to SB 175

Amend the bill hy replacing all after section 1 with the following:

2 New Chapter; Commercial Use of Individual Identity. Amend RSA

by inserting after chapter 359-L the following new chapter:
CHAPTER 359-M
COMMERCIAL USE OF INDIVIDUAL IDENTITY

359-M:1 Definitions. In this chapter:

I. “Person” means any natural person.

1. “Identity” means a person’s name, professional name, nickname,
signature, photograph, image, likeness, voice, or any other atiribute
that serves to identify the person to an ordinary, reasonable viewer
or listener.

359-M:2 Recognition of the Right to Control Commercial Use of Iden-
tity. Every person has the right to control the commercial use of his or
her identity.

359-M:3 Transferability. The right to control the commercial use of one’s
identity is a property right that is freely transferable and descendable, in
whole or in part, during and after a person’s life by means of (1) a writ-
ten contract, license, conveyance, or assignment or a will, trust, or other
testamentary instrument, executed before or after the enactment of this
chapter, and by the original holder or his or her successor-in-interest, or (2)
intestate succession occurring before or after the enactment of this chap-
ter. In the absence of an express transfer in a testamentary instrument of
the right to control commercial use of a person’s identity, a provision in a
testamentary instrument that provides for the disposition of the residue
of the deceased person’s assets shall be effective to transfer that right in
accordance with the terms of that provision.

359-M:4 Duration and Termination.

1. The right protected under this chapter endures for a term consist-
ing of the life of the person plus 70 years after his or her death, regard-
less of whether the person commercially exploits the right during his or
her lifetime.

II. A person’s right under this chapter shall be deemed to have ex-
isted prior to the enactment of this chapter, and at the time of the death
of the original holder or his or her successor-in-interest, whether that
death oceurs before or after the enactment of this chapter, for the purpose
of determining entitlement to the right.

I11. The right protected under this chapter terminates if its holder
dies without having transferred or devised it, either during his or her
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The House of Representatives is ready to meet with the Senate in Joint
Convention for the purpose of hearing the State of the State Address by
his Excellency, Governor John H. Lynch.

Sen. Bradley RESOLVED that the Senate is ready to meet in Joint Con-
vention with the House of Representatives for the purpose of hearing the
State of the State Address by his Excellency, Governor John H. Lynch.
Adopted.

Recess to meet in Joint Convention. Out of Recess.
Recess. Out of recess. (Continued.)
Sen. Kelly is excused.

PRESIDENT BRAGDON: And, before we get too busy here, we might
have some guests in the gallery that Senator Bradley may know some-

thing about.

SENATOR BRADLEY: Yes, thank you, President Bragdon. I'd like to rec-
ognize a lot of really great students from the Brett School in Tamworth.
They tell me it’s snowing up there today, which we like to see in the moun-
tains. So, thanks for coming down folks, and welcome to the State House,

The Chair rescinded ordering HB 648 to Third Reading.

RECONSIDERATION

Sen. Bradley, having voted on the prevailing side, moved to reconsider
HB 648, the bill having been previously adopted. Adopted.

(The Chair recognized Sen. Bradley.)

SENATOR BRADLEY: Thank you very much, and I am going to yield to
Senator Larsen to explain the new amendment. It was a totally inadver-
tent mistake that was made in bill drafting. Obviously there was a lot
of discussion about House Bill 648. There were several different amend-
ments; there were floor amendments. Even though I didn’t support the
so-called Bragdon-Forrester amendment, I want to make it clear that the
effect of the Larsen-Bradley amendment restores the Bragdon-Forrester
amendment, which was the intent of the majority of the body here. And,
I credit Senator Larsen and —where’s Mr. Kennedy?-for bringing this to
our attention and trying to resolve this in as amicable a way as possible.
So, thank you, Senator Larsen.

Sen. Larsen offered a floor amendment.

Sen. Larsen, Dist. 15
Sen. Bradley, Dist. 3
January 26, 2012
2012-0405s
01/09
Floor Amendment to HB 648

Amend the title of the bill by replacing it with the following:

AN ACT relative to eminent domain by public utilities and establish-
ing a commission to investigate the procedural rights of the
landowner when a petition is presented to the public utilities
commission by a utility seeking eminent domain, develop a
framework for the state to provide use rights to transmisston
developers on state owned rights-of-way, develop policies to

encourage burying such lines where practicable, and establish

a structure for payment.
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Amend the bill by replacing all after the enacting clause with the fol-
lowing:

1 NEW Section; Proceedings to Acquire Property or Rights. Amend RSA
371 by inserting after section 1-a the following new section:

371:1-b Acquisition Negotiations; Reference to Eminent Domain Prohib-
ited. No public utility, predecessor development entity, or agent of either,
shall refer to the vse of eminent domain in any landowner negotiations,
unless the commission has first specifically authorized its use under this
chapter with respect to the affected landowner. Any landowner may file a
complaint with the commission under RSA 365:1 alleging violation of this
section. Upon a finding of violation, after notice and hearing, the public
utility or project-sponsoring affiliate shall be fined up to $25,000 which
shall be deposited in the general fund. If a landowner makes an inquiry
concerning eminent domain, the public utility, predecessor development
entity, or agent of either, may provide the landowner with the commis-
sion’s contact infermation without vielating this section.

2 Right to Enter. Amend RSA 371:2-a to read as follows:

371:2-a Right to Enter. When ownership of land, upon or over which
a public utility desires to erect facilities, cannot be ascertained without
entry to do survey work, or, a public utility shall have filed a petition
under RSA 371:1 with respect to a particular tract of land, in either case
a public utility shall have the right to enter upon such land for the pur-
pose of surveying and making such other investigation as is necessary to
determine the locations of the boundaries of such land and of the facili-
ties it desires to erect thereon or thereover, and to determine the title to,
description of, or nature of such land. A public utility desiring to enter
land in pursuance of this section shall [
notify by certified mail the owner or probable owner or owners thereof
of its desire to enter for the purposes aforesaid at least 30 days prior to
entry. Notification shall include identification of the utility seck-
ing to enter the land, the time and date of the proposed entry, and
the portion or section of land to be surveyed or investigated. Upon
the date specified for entry, the persons conducting the survey or
investigation shall present themselves lo the property owner and
show identification. The public utility shall pay the owner or owners
of any land it shall enter in pursuance of the provisions of this section for
any actual damage done upon entry.

3 New Section; Appraisal Required. Amend RSA 371 by inserting after
section 2-a the following new section:

371:2-b Appraisal Required. A public utility shall have an impartial, quali-
fied appraiser make at least one appraisal of any property proposed to be
acquired by eminent domain. The owner shall have a reasonable opportunity
to have the property appraised by an independent, qualified appraiser, se-
lected by the owner. The public utility shall reimburse the owner the usual
and customary cost of the appraisal up to $1,500 for each property.

4 New Paragraph; Residential Owner Option. Amend RSA 371:5-a by
inserting after paragraph II the following new paragraph:

I11. In all cases where residential property is taken pursuant to the
provisions of this section, a resident owner shall also be awarded reason-
able relocation and housing replacement expenses not to exceed 10 percent
of the compensation ordered for the taking. If a residential tenant is also
displaced as the result of any taking under this section, the tenant shall
be awarded up to 6 months of the actual monthly rent being paid by the
tenant prior to the notice given under section RSA 371:4, and reasonable
relocation and housing replacement expenses not to exceed an additional
6 months of such monthly rent.
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5 New Section; Project Delay; Option to Purchase. Amend RSA 371 by
inserting after section 16 the following new section:

371:16-a Project Delay; Option to Purchase. If, after a period of 5 years,
the project for which land or property rights were taken has not com-
menced, the utility shall offer the persen from whom such land or rights
we]re taken the first option to buy such land or rights at the current market
value,

6 Proceedings to Acquire Property or Rights; Petition. Amend RSA 371:1
to read as follows:

371:1 Petition. Whenever it is necessary, in order to meet the reason-
able requirements of service to the public, that any public utility should
construct a line, branch line, extension, ler-al pipeline, conduit, line of
poles, towers, or wires across the land of another, or should acquire land,
land for an electric substation, or flowage, drainage, or other rights for
the necessary construction, extension, or improvement of any water power
or other works owned or operated by such public utility, and it cannot
agree with the owners of such land or rights as to the necessity or the
price to be paid therefor, such public utility may petition the public utili-
ties commission for such rights and easements or for permission to take
such lands or rights as may be needed for said purposes. No public utility
may petition for permission to take private land or property rights for the
construction or operation of an electric generating plant or an electrie
transmission project not eligible for regional cost allocation, for
either local or regional transmission tariffs, by ISO - New England
or its successor regional system operaftor. ‘

7 New Section; Commission Established. Amend RSA 371 by inserting
after section 16 the following new section:

371:16-a Commission Established,

I. There is established a commission to investigate the procedural
rights of the landowner when a petition is presented to the public utilities
commission by a utility seeking eminent domain, develop a framework
for the state to provide use rights to transmission developers on state
owned rights-of-way, develop policies to encourage burving such lines
where practicable, and establish a structure for payment.

II. The members of the commission shall be as follows:

{a) Three members of the senate, appointed by the president of the
senate. '

(b) Three members of the house of representatives, appointed by
the speaker of the house of representatives.

(c) The commissioner of the department of transportation, or des-
ignee,

{d) One commissioner of the public utilities commission, or desig-
nee, appointed by the chairperson of the commission.

(e} One member of the office of energy and planning, appointed by
the governor.,

HI. Legislative members of the commission shall receive mileage at
the legislative rate when attending to the duties of the commission.

IV. The commission shall investigate the procedures available and
potentially available to landowners for obtaining a hearing when their land
is the subject of a petition filed with the public utilities commission by &
utility seeking to take such property. The commission shall also develop a
framework for the state to provide use rights to transmission developers,
formulate policies which, in so far as practicable, encourage the burying
of transmission lines along state rights-of-way and base payments on a
percent of profitability.
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V. The members of the commission shall elect a chairperson from
among the members. The first meeting of the commission shall be called
by the first-named senate member. The first meeting of the commission
shall be held within 45 days of the effective date of this section. Five
members of the commission shall constitute a quorum.

V1. The commission shall report its findings and any recommenda-
tions for proposed legislation to the president of the senate, the speaker
of the house of representatives, the senate clerk, the house clerk, the
governor, and the state library on or before November 1, 2012,

& Repeal. RSA 371:16-a, relative to the commission to develop a frame-
work for the state to formulate policies relative to transmission develop-
ors, is repealed.

9 Effective Date.

I. Sections 1 through 5 of this act shall take effect 60 days after its

assage.
P II.gSection 8 of this act shall take effect November 1, 2012.
II1. The remainder of this act shall take effect upon its passage.

2012-0405s

AMENDED ANALYSIS

This bill:

1. Modifies certain requirements pertaining to the taking of land or
property rights by a utility. J

II. Prohibits public utilities from petitioning for permission te take pri-
vate land or property rights for the construction or operation of an electric
generating plant or an electric transmission project that is not eligible for
regional cost allocation by ISO — New England or its successor regional
system operator.

II1. Establishes a commission to investigate procedures for obtaining a
hearing for landowners whose property is being considered for eminent
domain, develop a framework to provide use rights to transmission devel-
opers on state owned rights-of-way, develop policies to encourage burying
such lines where practicable, and establish a structure for payment.

{The Chair recognized Sen. Larsen.)

SENATOR LARSEN: I rise to endorse and reaffirm the interest of cor-
recting, through the legislative process, the passage of House Bill 648
in the manner that we intended to pass it. Through some of the amend-
ments that were coming during the process, the numbering was wrong,
and it was suggested that we could perhaps correct this issue in enrolled
bills. But, it’s always a challenge to discern what should properly be in
enrolled bills and what should be out in the open—a correction of num-
bering - so that it’s very clear what legislative intent was. So, by tasking
this correction we are reaffirming our vote of last week and making sure
that each section is properly numbered and doesn’t cancel out a former
section that we intended to be there. So, I urge our support for House
Bill 648 Floor Amendment 0405s. '

The question is on the adoption of the Floor Amendment. Adopted.

The question is on the adoption of the motion of Qught to Pass as Amended.
Adopted, bill ordered to Third Reading.

Sen. Bradley moved to remove SB 201 from the table. Adopted.

. INTERNAL AFFAIRS

SB 201, apportioning state senate districts.
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